I. Introduction
The subject of this article is the relation between EU State aid law and damages paid by national authorities.
1 This subject has not been given much attention in State aid literature. This does not mean that this subject has no practical and theoretical importance. In fact, the Commission is frequently confronted with government compensations and has to test their compatibility with the State aid rules. One example, which will be discussed later on, is the large sums of money which are spent on compensating farmers who somehow suffer from (legitimate) measures combating contagious diseases. Member States granted damages in many other situations as well, however. Sometimes, these payments find their ground in a legal obligation, such as liability in tort, infringement to the right to property (expropriations), or default. On a regular basis, governments spend large sums of money in situations where they have not acted unlawfully.
2 Even then, in the absence of fault, a legal obligation to compensate can exist, namely when government has breached the principle of égalité devant les charges publiques (equality before the public burdens). This principle states that the disproportionate adverse consequences of a lawful action of public authorities should not burden a relatively small group of citizens, but should be borne by society as a whole, since the harmful act was in the general interest.
3 Further, governments regularly pay large sums of money by their own will, even where there is no legal obligation to do so. Such ex gratia payments can be a part of government policy and are granted when government does not want to admit it can be held liable. In England, for example, ex gratia payments are a large part of the compensations the government pays to individuals.
4
When the granting of damages is strictly based on the general legal principles, a State aid problem will not arise, as I will explain in part III. Liability based on fault, in particular, does not mean that an 'advantage' is given to an undertaking; liability ensures that a damaged party is given what it is entitled to. Since the legal principles governing liability apply to every undertaking in the same way, it is also hard to claim that the application of a legal principle in a concrete case can be considered as 'selective'. Yet, public authorities sometimes make special 'arrangements' for the granting of damages. These are, as a rule, laid down in a regulation which applies to a special group of undertakings. At least in those cases, a State aid problem can indeed arise. In those cases, it turns out that government payments easily meet the State aid criteria, as they are provided by State resources.
5 Furthermore, the Commission tends to readily assume that compensation provides a company with an advantage: it suffices that the contribution provides them with an advantage that they would normally not have had and would normally bear themselves.
6
The condition of selectivity then normally does not pose a problem either: when a contribution is granted to a group of companies with a particular characteristic, the Commission, as a rule, will conclude that the advantage is selective, since this group then takes a special position compared with other comparable companies.
7 Lastly, when the undertaking carries out its activities in an international market, it will be assumed that the compensation might affect the trade between Member States, and, therefore, it might be incompatible with the common market.
In light of the similarities between compensations and State aid, there are many instances where the tension between the payment of damages and State aid law is tangible.
8 This has prompted the Dutch Ministry of Economic Affairs to write a manual that civil servants can use when taking decisions on compensations and when they are in doubt of granting State aid. 9 The fact is that even when public authorities claim they are, from a national law perspective, legally obliged to grant compensation, there might be the risk of de facto granting unlawful State aid from an EU law perspective. This article hopes to shed light on this subject, which balances on the fine line between law and policy. Part II deals with the question of what the TFEU currently says on government compensations and the conditions that must be fulfilled to be compatible with State aid law. This concerns mainly cases where the damage is not (directly) caused by government action but has an exterior cause; sometimes, these payments are held compatible with the State aid rules since one of the exceptions of either Art. 107 (2)(b) or 107 (3)(c) apply. It is important to distinguish these cases from the situations dealt with in Part III and IV, where the damage is caused by (unlawful or even lawful) government action. The framework the Commission uses to test the compensations' compatibility with State aid law differs in both cases. The criteria used by the Commission and the Union Courts to test measures in both cases are discussed in Part III. Finally, Part IV deals with the question of whether mandatory compensations can come within the borders of the State aid rules. Two criteria are discussed that can 5 This is also the case when the compensation is not provided directly by the State, but goes first to an insurance company, which uses the money to compensate the companies concerned: 
10
When a compensation surpasses the de minimis threshold, it might still be compatible with State aid rules, namely when one of the exceptions of Article 107 applies. The Treaty offers a special set of rules for compensations that serve to compensate for the damage caused by natural disasters or exceptional occurrences (Article 107(2)(b)) and for the aid provided to facilitate the development of certain economic activities or of certain economic areas (Article 107(3)(c)).
11
In this paragraph, I want to show the criteria the Commission, the ECJ, and the GC use to test government compensations against their compatibility with the internal market under these articles. It should be noted that the Commission has plans to exempt certain categories of aid from prior notification to the Commission, such as aid for compensating damages caused by natural disasters and aid to compensate the damage caused by adverse weather conditions in fisheries. One of the reasons to allow for block exemptions in these fields is that the Commission has acquired significant practical experience in recent years with regard to these categories of State aid.
12 The compatibility criteria used with regard to natural disasters and exceptional occurrences will now be discussed.
Compensations in Relation to Natural Disasters and Exceptional Occurrences
The Commission and the ECJ have repeatedly stressed that Article 107(2)(b) TFEU should be interpreted restrictively.
13 So far, the Commission has accepted that earthquakes, avalanches, landslides, and floods may constitute natural disasters. As the Treaty does not define those occurrences that might qualify as 'exceptional', the Commission assesses the applicability of this provision on a case-by-case basis.
14 The Commission has stated, however, that the exceptional occurrence, because of its nature and consequences, must constitute a clear break with respect to the usual course of business of the companies in question; the occurrence (and its consequences) should not belong to the normal operation of the market.
15
So far, the Commission has accepted the following exceptional occurrences: war, internal disturbances or strikes, and with certain reservations and depending on their extent, major nuclear or industrial accidents and fires that result in widespread loss.
16
As to the nature of the occurrence, the Commission has stated that it should be unpredictable and thus unforeseeable. 17 The rationale is that undertakings can take precautionary measures against occurrences that are foreseeable to limit their damage. For example, a strike on Italian highways was not quali- fied as 'exceptional', since strikes occur regularly.
18
Drought, even on a large scale, has also never been recognised as a natural disaster within the meaning of Art. 107(2)(b) TFEU.
19
As to the extent of the damages, it is hard to draw a clear line, so I will limit myself to some examples. The Commission found that the bursting of a huge reservoir filled with toxic sludge in Hungary was exceptional, since this caused about ten deaths and enormous ecological and economic damage to the region. 20 On the other hand, the Commission will not accept that a fire at a single processing plant covered by normal commercial insurance could be considered as an exceptional occurrence.
21 Fires causing widespread losses, however, have been held compatible with the internal market when they qualified as a 'natural disaster'.
22 By focusing on the nature and the extent of the damage, the Commission thus allows itself a flexible interpretation of the question as to whether an occurrence qualifies as a 'natural disaster' or as 'exceptional': even a common cause of damage, such as an outbreak of disease among animals, which normally does not qualify as a natural disaster or as an exceptional occurrence, can be exceptional, namely when this leads to the total closure of the export markets for meat coming from the European Union and the general reluctance among European consumers to eat that meat.
23 Furthermore, the Commission has stated that contagious diseases among animals and plants can be 'exceptional occurrences' if these diseases appear for the first time and lead to widespread losses. 25 Among other things, this guideline states the conditions under which governments can provide for contributions to farmers who suffer losses as a result of measures that aim to root out animal diseases. These guidelines offer little information about the conditions that compensations have to meet to be compatible with the internal market. A study of the decisions of the Commission offers important additional information on the relevant criteria.
a. Direct causal link
A criterion mentioned in many decisions is the causal link: there must be a direct link between the aid granted and the event that caused the damage.
26
There should be a 'direct' or a 'necessary and exclusive causal link', 27 or at least a 'clear and direct link'.
28
Whatever the exact words, they make clear that the Commission imposes stringent requirements on the causal link between the event that caused the damage and the State aid intended to remedy it. When the Commission is in doubt, it is up to the Member State to prove that the aid is justified. The State will then have to submit material regarding which damage was compensated and how the size of the aid and the group of recipients were determined. As to the extent of the damage, the Commission has stated that the aid granted should correspond to the damage supposedly inflicted upon the recipients. 29 Therefore, the Commission had its doubts about an aiding mechanism that did not relate to the actual damage but to the volume of investments carried out during a certain period, the volume of investments in preceding years, and the existence of a taxable income. Even if the recipient might have suffered damage caused by the natural disasters at issue, it could not be excluded that the amount of aid would exceed the amount of damage.
30
When determining the causal link, the group of recipients receiving the aid also has to be taken into account. After all, when aid is given to undertakings that did not suffer any damage, this is a sign that the aid is not (only) compensatory in character, but also gives support to undertakings for other types of hardship. The aiding scheme should not have a very wide scope but should aim at specifically compensating those who suffered damage. This is not the case when the aiding scheme makes it possible to settle all kinds of debts incurred by agricultural cooperatives, provided they relate to social purposes, and if the scheme can be applied to very diverse situations.
31
Lastly, the demand of a sufficiently direct causal link has a temporary element. Where aid is paid only several years after the occurrence of the event in question, there is a real risk that the payment of such aid will produce the same economic effects as operating aid. Therefore, in the absence of a specific justification, for example, resulting from the nature and extent of the event or the delayed or continuing nature of the damage, the Commission does not approve national aid that is submitted more than three years after the occurrence. A second issue relates to the risk of overcompensation. Its importance could be illustrated by the fact that the ECJ stated repeatedly that not only the relatively small size of the aid measure was decisive for its compatibility with the internal market, but other issues had to be examined, 'such as whether the aid is cumulative and whether the undertakings that receive it are operating in a sector that is particularly exposed to competition'.
33
Accumulation takes place when more than one aiding measure covers the same costs or damages.
34
When aid is given in relation to a natural disaster that constitutes an exceptional occurrence, accumulation might occur when the damaged undertaking also receives aid through other, already approved aiding measures 35 or through social or insurance payments. 36 To prevent overcompensation, these other aid measures have to be deducted from the aid.
37 If the risk of accumulation arises, the Member State will have to make clear how this effect will be prevented.
c. Objective and individual assessment of the damage
The Member State has to show that the damage for which compensation is given is assessed in an objective and individual manner. As to objectiveness, the Commission is more likely to conclude that an aid measure is compatible with the internal market when independent experts have assessed the damages.
38
Furthermore, damages, as a rule, should be assessed at the level of the individual undertaking and not at the macroeconomic level or on the basis of the average damage of several companies. This requirement has strong ties with the demand for a clear causal link. When the damage is not quantified at the level of each firm, but at the macroeconomic level (which is usually done for reasons of speed and/or efficiency, since an individual assessment takes time), it is harder to determine whether the aid is aimed at only compensating for the damage. This also applies to indirect forms of damage, such as production delays because of electricity cuts or difficulties in delivering products because of the blockage of certain transport routes. These may be compensated up to 100 %, but the damage should be assessed at the level of the individual firm. 39 In some cases, the Commission is somewhat lenient in its approach.
d. No compensation for normal entrepreneurial risks
When a natural disaster or an exceptional occurrence causes damage, the Commission will permit compensation aid of up to 100 %. 41 However, the Commission will test critically whether the damage that is compensated does not fall within the normal entrepreneurial risks of the undertaking. If this is the case, the damage should not be compensated. An example of normal entrepreneurial costs is the damage caused to farmers by animal and plant diseases. The Guidelines state that for the companies active in the processing and marketing of agricultural products, the impact of such diseases on their business must be considered a normal business risk. If such companies face economic difficulties because of the effects of animal or plant diseases, they may be supported via rescue and restructuring aid however.
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When assessing which damage represents a normal entrepreneurial risk, one might look at the extent of the damage: damage that is negligible in extent, as a rule, will not be eligible for aid. In the decision concerning the oil disaster with the ship Erika, the French government had even covered turnover losses of 2.7 %. The Commission considered that small-scale losses must be categorized as costs to be borne by undertakings in the normal course of their activity. Any economic activity is subject to a variety of greater and lesser risks (price fluctuation of production factors, fluctuation of the sales price of production, possible increase in charges, etc.) resulting from a variety of unforeseen circumstances. The Commission considers that when such risks lead to smallscale losses, they cannot give rise to an entitlement to compensation because that would mean that traders could claim compensation whenever they suffered the impact of any unforeseen event.
43 In line with this general approach, the Commission considers that in the agriculture sector, losses must exceed a threshold of 30 % (20 % in less-favoured areas) for aid to be deemed compatible with the common market under Article 107(2)(b) of the Treaty. 44 The fact is that the Commission does not hesitate to assess the apparent 'abnormality' of the damage critically -the Commission has the last word in this matter, not the Member State.
e. Prohibition of overcompensation
The eligible aid should be proportionate to the damage suffered. In many decisions, the Commission tests primarily whether or not the Member State has overcompensated. The question is, however, whether the prohibition of overcompensation is a substantive criterion in assessing the compatibility of the aid granted with the internal market. One can also say that compensating damage in spite of the criteria mentioned above will lead automatically to overcompensation. The prohibition of overcompensation is hence linked intrinsically to the criteria discussed above. For example, the compensation of damage not linked directly to an exceptional occurrence might lead to overcompensation. 45 The same thing can be said when the damage is apparently not assessed in an objective manner. 46 The prohibition of overcompensation therefore does not simply mean that the Member State should not compensate more than the damage suffered. When aid is given for costs belonging to the normal entrepreneurial risks, to indirect damage, or to damage not assessed in an individual and objective manner, there is a real risk of overcompensation.
Compensations Falling Within the Scope of Article 107(3)(c) TFEU
Article 107(3)(c) is also important for the subject-matter of this article, since the Commission sometimes finds a measure compatible with the State aid rules, despite the fact that a natural disaster or an exceptional occurrence did not cause the damage. Adverse weather conditions (frost, hail, rain, or drought), for example, in general do not qualify as an exceptional occurrence, but when these conditions cause companies to suffer major damage, the Commission might approve of these contributions by applying Article 107(3)(c). When an aid measure cannot be approved under 107(2)(b), this does not mean necessarily that the aid is prohibited. The Commission will ex officio consider whether the aid granted might be allowed since another exception to the prohibition of State aid applies. 47 One of those exceptions is laid down in Article 107(3)(c) TFEU. This article states that aid to facilitate the development of certain economic activities or of certain economic areas may be compatible with the internal market, where such aid does not affect trading conditions adversely to an extent contrary to the common interest. Whether the aid affects trading conditions adversely will largely be dependent on the policy of the Commission formulated in different guidelines. Since this policy is too extensive to discuss, I will mention an example that might illustrate how compensations might be compatible with the internal market under this paragraph. The example concerns the compensations given to undertakings for damage resulting from adverse weather conditions.
As noted, the Commission generally does not qualify adverse weather conditions such as frost, rain, drought, or hail, as natural disasters. When events such as these cause significant damage to the agricultural production or means of production, aid might be compatible with the State aid rules. For this to be the case, the Commission will fall back on the policy formulated in the Guidelines for State aid in the agriculture and forestry sector and the SME regulation. 48 A study of these regulations indicates that the criteria that the Commission uses to test the compatibility of aid under Article 107(2) also apply under the third paragraph. The SME regulation, for example, states that the maximum amount of loss eligible for aid should be reduced by any amount received under insurance schemes (prohibition of accumulation) and by costs not incurred by the adverse climactic event (direct causal link). Furthermore, the calculation of loss must be made at the level of the individual holding (individual assessment). 49 The SME regulation and the Community Guidelines also contain further, more specific conditions. In recent years, an important goal of EU policy in this field was to stimulate farmers as much as possible to arrange insurance for the damages caused by bad weather. As a result, from 1 January 2010, the compensation offered must be reduced by 50 % unless given to farmers who have taken out insurance covering at least 50 % of their average annual production or production-related income and the statistically most frequent climatic risks in the Member State or region concerned. 
51
In a recent decision, the GC confirmed the Asteris decision and made clear that this rule also applies when the compensation is granted because of a breach of the fundamental right to property. 52 Although it is hard to disagree with this, it is doubtful whether a sharp demarcation between State aid and government compensation can always be made, as will be discussed in part IV.
To obtain a clear view of the relationship between compensation and State aid law, one should note the decisions the Commission has taken on this issue. In the Akzo Nobel case, the Commission specified the conditions that a compensation has to fulfil to be compatible with State aid rules. This decision is also important since the Commission made clear that the Asteris rule also applies when the State liability is grounded on no-fault liability. The aid measure involved a 'subsidy' (that the Commission also referred to as a 'compensation') given to the chemical company Akzo Nobel because of the (lawful) repeal of an environmental permit for a chlorine plant. This repeal caused the plant to be moved to another city, diminishing risky transports of the highly dangerous chlorine. The Dutch government offered the plant compensation of 80 % of the damage it suffered because of the forced displacement (divestments, moving, and housing costs), amounting to € 31.68 million. The question arose as to whether such a large sum was compatible with State aid rules. The Commission concluded that the compensation was indeed compatible:
A compensation will normally not selectively benefit an individual undertaking, as long as the compensation only serves to compensate the damage caused by the government action, and where the compensation is the direct result of this action and is assessed on the basis of a general compensation regulation which is directly linked to the right to property, as protected by the constitution and as recognized by the national courts. 
54
In cases of no-fault liability, only disproportionate damages should be compensated. The principle of equality before the public burdens -and likewise its German counterpart, the principle of Sonderopfer 55 -does not rely on the principle of 'restitutio in integrum'. It is clear that this, in principle, guarantees that the damaged person will not be put in a better position than he or she was before the damaging act occurred.
Comments on the Asteris Case Law
The Asteris case law and Commission decisions, such as in the Akzo Nobel case, offer a solid base for judging whether a compensation is compatible with State aid rules. Yet, they do not completely align with each other and raise questions as to how they fit in with national liability systems.
A first important point is that the Asteris judgment demands for a national court to have judged that a legal obligation to compensate exists. The Akzo Nobel decision, on the other hand, states that any judicial involvement can be limited to the situation where a regulation is applied, as long as this regulation reflects a general legal principle that has been recognized by the national courts. The Commission thereby brings about an important nuance to the Asteris decision. While it is true that in most Member States the national courts have the last word on this matter, one might wonder whether this is a limited perspective. In the Netherlands and in France, to name but two Member States, it is common for the national authorities to decide whether an obligation to compensate exists. This applies to claims concerning unlawful and lawful government actions. By demanding that the individual who has suffered damages first addresses his or her claim to the competent authority, an amicable settlement might be arranged; furthermore, this procedure has the function of putting the case in order and getting all the facts straight before the judge is addressed.
56 Only when the individual who has suffered damages is not satisfied with the 'damage decision' will he or she be able to contest this decision before the courts. This practice shows that it is not always necessary for a national court to intervene in government liability cases for a liability claim to succeed. Although the Asteris decision does not refer to this practice, it is in line with the rationale of this decision that compensations granted by national authorities are, in essence, an application of a general legal obligation to compensate damages, and are compatible with State aid rules.
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Second, the question arises whether the decision to compensate should, at all times, be based on a written regulation, as implied by the Akzo Nobel decision, which refers to a 'general compensation regulation'. Again, in most situations, the question as to whether a legal obligation to pay damages exists will involve the application of some kind of written regulation. In the end, State liability comes down to spending public funds, which as a rule requires some kind of legal basis. It is important to note, however, that a legal obligation to pay damages is sometimes based on unwritten law. In France and the Netherlands, nofault liability on the basis of the equality principle was developed by administrative courts, largely independent of any statute or other written source of law. The further development of the equality doctrine has been a mixed affair in both countries: sometimes, this principle is reflected in a regulation that applies to a specific situation.
58 When a regulation is absent, a legal obligation to compensate can still exist, in which case the party that has suffered damages will have to address the public authority and (optionally) the administrative or civil courts. Whether a regulation exists or not, in principle, does not make a difference as to when a legal obligation exists, since the same conditions apply. In conclusion, it is important to note that a legal obligation to compensate can exist, even in the absence of a statute. Lastly, the Akzo Nobel decision raises the question of the interpretation of the provision according to which the compensation should be based on a compensation regulation 'which is directly linked to the right to property, as protected by the constitution'. Again, it is a question of whether or not this approach is too narrow. It is clear that this phrase covers situations of expropriation of land and comparable violations of property rights, such as the nationalization of companies. Furthermore, the German concept of a Sonderopfer has a strong link to the right to property, as protected by Article 14 of the German Constitution. Looking at other Member States, it is clear that a breach of the right to property cannot always explain compensation regulations. It can even be said that the concept of equality before public burdens owes its existence to the will of the legislature and/ or the national courts to offer more protection than the right to property can offer. In other words, even in the absence of a breach of the right to property, a legal obligation to compensate for damages can exist: the equality principle does not focus on the question whether the right to property is violated but on certain qualities of the damage, which have to be both special and abnormal.
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So far, the EU courts have not ruled on the question whether decisions to compensate for damage under this regime are compatible with State aid, but it is highly likely that they would answer this question affirmatively.
60 This would seem logical, since the equality principle is rooted in the law of several Member States. Furthermore, the threshold offered by the criteria of special and abnormal events is quite high, so that equality-based compensations can only be obtained normally by persons and companies that have suffered very grave and individual damage. By staying within the limits of this strict case law, the compensatory character of the damages is not in question and the Commission need not be notified of compensations given on this basis.
In conclusion, a damage compensation has to meet four conditions to be compatible with State aid rules. 1. The compensation has to be based on a general rule of law, be it in the form of a regulation that provides for a right to damage compensation, or as an unwritten principle of law, as recognized by national courts. The foundation of the right to compensation in law guarantees that every individual company can invoke this rule equally, so that it is indubitable that the compensation might provide for selective benefits for certain groups in society. 2. This general rule of law should be an expression of a legal obligation for damages. Among those rules are, in any case, the obligation to compensate after unlawful government action and the right to compensation in the case of violations of the right to property, which cover both the deprivation of property (cases of expropriation, for example) and the regulation of property (the revocation of a permit, for example); Article 1 of the First Protocol to the ECHR protects both situations. Lastly, compensations based on no-fault liability, which are generally based on the equality principle or comparable concepts (such as the German Sonderopfer) as a rule will also be compatible with State aid law. When compensating on these grounds, the compensatory character of the compensation is not debatable. 3. There has to be a clear and direct link between the damaging government act and the right to compensation. When this is not the case, there is a presumption that the government did not actually want to fulfil its legal obligations, but wanted to pursue other policy-related goals. 4. When granting compensation, the benefits awarded must be equal or inferior to the financial loss 59 The fact that the liability regime based on violations of the right to property can and should be distinguished from the violation of the equality principle also follows from the FIAMM judgment of the ECJ. In this decision, the ECJ stipulated that Community law currently does not recognize the possibility of no-fault liability based on the breach of the right to equality. Only when the right of property is infringed upon, or when Community institutions have acted unlawfully, can the Community be held liable (Article 340 TFEU).
60 As stated, the Akzo Nobel decision might be considered as an application of the equality principle by the Dutch government. One can also take note of the Commission Decision of 8 December 1999 on the measure which the Netherlands intends to implement concerning rationalization of pig assembly centres (notified under document number C(1999) 5209) OJ 2000 L 144/28-34. In this decision, the Commission ruled that the Dutch authorities 'indirectly confirm that there is a legal obligation to make provision for transitional measures or compensation arrangements.' The aid measure was held compatible with the internal market.
caused by such State interventions. At all times, overcompensation should be avoided. This is guaranteed sufficiently when the conditions mentioned under 1, 2, and 3 are respected. However, there is a danger of overcompensation when more damage is compensated than was suffered (through different sources of compensation, for example) or when compensation is given for damages that fall within the normal business risks.
IV. When Do Mandatory Damages Amount to Unlawful State Aid?
In the previous paragraph, I aimed to give a rough outline of the conditions that damage compensations must fulfil to fall outside the scope of State aid law. When applying these basic rules, a discussion might arise, since vagueness surrounds the conditions mentioned. For example, when is a causal link sufficiently direct? How should the exact amount of damage be assessed? Which types of damage and costs belong to the 'normal risks inherent in trading'? A Dutch author once described the position of public authorities as a prisoner's dilemma: will they be in violation of the European Convention for Human Rights (by violating the fundamental right to property) or the TFEU (by granting too much compensation and breaching State aid law)? 61 Although it seems that public authorities in general know how to use their latitude in a legally responsible way, the risk of granting State aid is often present. In this paragraph, I will discuss situations in which questions such as these arose to illustrate how financial means that claim to be compensatory in character can qualify as State aid.
Serving More Goals than Mere Compensation
As stated, the compensatory character of damages is of fundamental importance for the question if they fall within the scope of the State aid rules. An important indicator therefore might be the question whether the damages aim at doing something more than merely offering compensation. It should be noted that the serving of policy goals is a common side effect of government compensations. For example, when combating a contagious disease among animals, it is of prime importance to trace the possible sources of the disease as soon as possible. The high thresholds for liability in this field can hinder reaching this goal. In the case concerning Booker Aquaculture, the ECJ stressed that, in general, each individual must bear the damage he or she has suffered personally and that losses due to disease or suspected disease, in principle, are normal farming risks. 62 A possible effect might be that producers are not tempted to slaughter their animals and will take the risk that meat from those calves enters the food chain untraced. When producers know that they will be compensated for combating measures that affect their livestock, they will be more willing to notify the public authorities that an outbreak has possibly taken place. This facilitates considerably the combating of contagious diseases.
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The field of agriculture and the outbreak of contagious diseases have their own special rules that specify which costs and damages can be compensated. Public authorities, therefore, to a certain extent, can compensate to a higher degree than the boundaries set by the law concerning government liability.
64
There are limits, however, to compensating specific groups of undertakings and purposely offering more than that required by law. The case concerning the common guidelines for the use of economic development funds by the Land of Berlin can illustrate this. The Land of Berlin was planning to carry out public measures (construction work, the release of land, and other urban planning and development measures) to correct the urban development that had arisen since the division of Berlin. The public measures, in some cases, could mean that businesses would have to be relocated or that substantial building alterations to their premises had to be made. The Guidelines' aim was to ensure that firms would not be forced by the public measures to close down their business in Ber- lin or to leave the city. Therefore, all kinds of costs in a direct relation to the public measures were eligible under the scheme: costs of dismantling and setting up operating equipment and fixtures again, costs of preparing replacement premises, and costs incurred because previous operating equipment and/or fixtures could no longer be used. Under the common compensation regime in the Building Code, these costs could not be compensated. Germany claimed that the Guidelines thus had to fill the 'gap' in Germany's legal system, and that the payments merely filled in what was 'forgotten' by the Building Code by private law. The common guidelines supposedly did nothing more than place the affected Berlin firms on an equal footing with others not affected by the public measures. The Commission focused on the compensatory character of the aid measure. It pointed out that federal legislation and private law already provided the compensation for damages following from lawful public measures. The Commission's view that an advantage was conferred on the firms concerned by the common guidelines was also strengthened by the fact that the common guidelines made the payment by the State conditional on the firms relocating within Berlin. The Commission concluded:
This makes it clear that the aim of the common guidelines is to confer an advantage on certain firms to which other firms are not entitled, even though they are all affected by the same measures. The real purpose of the common guidelines is thus not confined to merely compensating for a disadvantage. Instead, as a clear regional policy tool, their purpose is to keep firms in Berlin.
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According to the Commission, the Berlin Guidelines were incompatible with the internal market. The same line of argumentation can be recognized in the recent case of ThyssenKrupp. Again, the authorities stretched the existing rules on compensation so far that the courts could only conclude that Italy was in breach of the State aid rules. In this case, the Italian authorities offered compensation to the electricity companies that were nationalized in 1962. This compensation consisted of the granting of a preferential tariff (the 'Terni tariff') for the supply of electricity for a limited period of time: from 1963 to 1992, Terni could obtain electricity against a tariff that was the same as the tariff of the self-producers. The compensation therefore was not the traditional compensation applied in expropriation cases (which would entail the loss of the market value of the assets of the nationalized companies), but concerned operating aid -aid intended to relieve an undertaking of the expenses that it would normally bear in its day-to-day management or its usual activities. It is settled case law that such aid, in principle, distorts competition to an extent contrary to the common interest in the sectors in which it is granted.
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When Italy adopted a new national energy plan in 1991, a law was adopted that extended the existing concessions to 2001. Under this law, the preferential tariff was extended to 2001 as well. This law did contain a clause that provided for the phasing out of this tariff between 2001 and 2007. The Commission was notified of this law, and it decided that parts of it contained unlawful State aid, but held that the compensation clause was compatible with the State aid rules. In 2005, however, Italy decided to interrupt the phasing out of the tariff and to extend the preferential tariff to 2010. Italy stated that the extension was a necessary and compulsory compensation for the damage caused by the nationalization of 1962. At the same time, Italy claimed that the reasons behind the extension were political in nature: Italy feared that the disruption of the preferential tariff might disrupt competition between the Terni companies and comparable companies abroad, who, as Italy claimed, could profit by lower energy prices. Putting an end to the preferential tariff might lead to an outplacement of the activities of the self-producers outside of the European Union, causing a major industrial crisis and a large-scale loss of employment.
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As was the case in the Berlin Guidelines case, the Commission and the GC took notice of the Italian law governing the compensation regime in cases like this. In the original decision to nationalize the Terni Company, the national legislature chose a specific date for the expiry of the Terni tariff, without any other temporal indication in Decree No 1165/63. The applicant had not established that the parliamentary documents revealed a wish by the legislature to align the duration of application of the Terni tariff with that of the self-producers' hydroelectric concessions, in that the renewal of the latter was to entail automat- ic extension of that tariff (as Italy stated). This parallelism in treatment with those hydropower producers who had seen their concessions renewed, according to the Commission, lay 'at the heart of the compensatory mechanism.' 68 This parallel treatment, however, was foreseen in the expropriation arrangement only for 30 years, not indefinitely. The GC stated that there is no 'rule, principle of Community law, provision of national law or decision of a national court on which to base its interpretation, which would lead to the grant of compensation for an indefinite period or providing more generally for the possibility of taking account of events subsequent to the fixing of the compensation in order to alter the estimate of the nationalized or expropriated asset and, therefore, the scope of the compensation.'
69 According to the Commission, 'compensation for an expropriation cannot consist in an open-ended arrangement, but must be clearly and predictably established at the time of the expropriation, subject to the possibility for the expropriated company to challenge the proposed amount.'
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These cases show that where authorities compensate willingly outside of the existing rules on compensation (as in the Berlin case) or stretch the existing compensation rules in a manner no longer in a sufficiently direct causal link to the government act that caused the damage (as in the Italian case), there is a risk of acting in violation of the State aid rules. Both cases also show that Member States should not expect that they dispose of a large margin of appreciation where the assessment of the extent of the damage is concerned. On the contrary, the GC opted for a very precise study of the original decision to nationalize the companies in order to determine the exact limits of the legal obligation to compensation. 'Labelling' a financial contribution as legally obliged compensation does not guarantee that it is compatible with State aid rules.
Compensation of Normal Business Risks
The risk of granting State aid under the guise of damage compensation might be even greater when the government liability is based on the principle of equality before the public burdens. When liability based on unlawfulness and liability for expropriations is concerned, amongst the Member States -and likewise in the case law of the ECJ and the ECtHR -there is a broad consensus on the compensable damage and the situations in which liability might arise. Such consensus is far from present when the liability based on lawful acts is concerned. Many Member States do not recognize such a type of liability and where they do, there is a lack of clarity as to the question of when the conditions of 'specialty' and 'abnormality' are fulfilled. This lack of consensus was an important factor in the ECJ's decision not to recognize this type of liability under the wings of Article 340 TFEU.
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While a study of the case law in the Member States that do recognize this type of liability shows that the same (high) thresholds apply, it is also true that the conditions for liability without fault to exist are, to a certain extent, vague. This vagueness certainly surrounds the criterion of the 'normal risks inherent in business', which is more or less the same as the 'abnormality' criterion. Compensation for damages that result from these risks cannot be awarded, since a breach of the equality principle will not be established. However, since it is debatable which risks can be found 'normal', it is not always easy to delineate between awarding compensation and granting State aid. For example, the changing of the conditions under which a permit can be used, as a rule, will not lead to government liability. Changing the conditions generally belongs to normal societal or entrepreneurial risks.
72 Dutch owners of cables and pipes, however, can claim compensation when the conditions of their permits are changed and their cables or pipes have to be displaced, depending on the number of years that the cables have lain un-derground. This compensation regulation 73 was the result of a political compromise between the owners of the pipes and the Dutch government: by offering compensation, the authorities prevented a situation where the cable and pipe owners would start judicial proceedings whenever the Ministry of Waterways and Public Works embarked on projects that harmed their interests. The criterion of the normal business risks was simply set aside, even though there is no doubt that the displacement of cables and pipes falls within the business risks of the owners.
A Dutch case concerning the prohibition of a mechanical cockle fishery provides another example. In 2004, the Dutch government decided to stop giving permits for mechanical cockle fisheries in the Wadden Sea. This decision was prompted by more stringent European policy on the conservation of nature, which entailed that mechanical cockle fisheries would only be allowed if the fishery companies switched to a more sustainable way of fishing for cockles. In the short term, this aim was not feasible, so the Dutch government decided to allow for the manual fishing of cockles only, thereby ending the cockle fishery activities of several companies, who claimed that this decision cost them millions of Euros. The Dutch cabinet decided that compensation was due. After a study of the different legal grounds that applied in this case, the Dutch government saw it as a legal obligation to pay the cockle fishing companies €92 million.
The cockle fishery case did prompt a fierce debate in the Dutch literature on the question of whether the damage compensation was legally mandatory or whether the Dutch government (also) wanted to appease the cockle sector, which had fished in the Wadden Sea for decades and now had to end its activities. The debate in the literature revolved mainly around the question of whether the cockle companies could have foreseen the decision to stop granting permits. It follows from Dutch damage compensation law that foreseeable damages in general do not have to be compensated at all or only partly; in the Berlin Guidelines case, the European Commission also mentioned this criterion. 74 The rationale is that good entrepreneurship also means that companies prepare themselves for foreseeable damages, taking decisions to mitigate the damaging consequences.
Was it in anyway foreseeable that the government would no longer grant permits for mechanical cockle fisheries? Some authors claimed that in this case too, the decision was unforeseeable. For years, the cockle companies had been given permits, thus leading to the legitimate expectation that this would not stop suddenly. Furthermore, while it might have been foreseeable that cockle fisheries would be allowed under more stringent conditions, it could not be said that a total ban was foreseeable. Previous limitations on cockle fisheries were only temporary and not indefinite. 75 Other authors argued that a total ban was foreseeable.
76 Since 1981, the Wadden Sea had been designated as a natural monument, and since 1991, had been a special protection area based on the Birds Directive, which meant that all activities with significantly dangerous consequences for the natural values of the area concerned were, in principle, prohibited. Furthermore, in the surrounding countries (Denmark and Germany), a total ban on mechanical cockle fisheries had been imposed at the start of the 1990s, making it hard to believe that a total ban in the Wadden Sea could have come as a surprise. This also means that the expectation of obtaining a new permit under the same conditions could hardly be called legitimate: under the circumstances, the renewal of their permits had become more improbable over the years. Lastly, the Dutch case law on the compensation of individuals who are dependent on natural resources and who operate their businesses in an environment that is subjected to stringent government regulations -largely dictated by EC policy and legislation -is very strict.
77 A reasonable and careful entrepreneur has to take into account that decisions, even very stringent ones, can be taken when they operate within an environment that is vulnerable. It was not up for debate that the mechanical cockle fishery was under strict European supervision. It is conceivable that in the light of the Habitats Direc- tive, the permits could have been refused in a much earlier stage.
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The Commission was not notified of the lump sum granted by the Dutch government, so it is not known whether the Dutch government acted in violation of the State aid rules. If the Commission had judged that this was the case, this would have meant that the aid, including interest, would have had to be recovered from the cockle companies.
V. Concluding Remarks
The relationship between damages and State aid is a complex one. At first glance, although the granting of damages would seem to be unproblematic in light of the State aid rules, Commission decisions, union case law, and national practice have shown that public authorities provide regularly for financial contributions to firms where it is uncertain that the State aid rules have been respected. Authorities should be aware of the fact that the Commission and the Courts have opted for a restrictive approach to when deciding which causes qualify as a natural disaster or an exceptional occurrence. Furthermore, they tend to opt for a precise test of the relevant criteria (sufficiently direct causal link, individual and objective assessment of damages, prohibition of overcompensation and accumulation). This precise way of testing is also recognizable where -other than the exceptions mentioned in Articles 107(2)(b) and 107(3)(c) -the State can be held liable in court for damages, as paragraph V showed.
This does not mean necessarily that authorities cannot make special damage regulations for specific groups of undertakings (which suffer from infrastructural works, for example). Public authorities should be careful, however, to provide for the compensation of damages that fall usually within the normal business risks, in order to bind undertakings to a certain region. Meanwhile, this strict testing of damages to the State aid rules can lead to harsh results for the recipients of the aid. Not only have they been confronted with acts which severely harmed their interest. When the compensation is qualified as unlawful State aid, the same government that thought it owed parties a compensation will have to retrieve the aid. This is another reason why the public authorities should be careful in making 'instrumental' use of compensation mechanisms.
